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The Surveyor in Court as Witness™

By BRECKINRIDGE THOMAS
ROWELL, LAMBERSON & THOMAS, ATTORNEYS, FRESNO, CALIFORNIA

I. GENERAL OBSERVATIONS
APPLICABLE TO ALL WITNESSES

Be sure you understand the question; if
you do not, say so. When you are asked a
question on the witness stand, be sure that
you understand the question before you an-
swer it. Too many witnesses think they must
answer a question as it is asked. If you do
not understand the question, the thing for
you to do is say, “I don’t understand it.”” Or,
“Would you repeat it?” Something that gets
you in a position where you know what the
attorney is talking about. That applies on
both direct examination and cross examina-
tion, direct examination being of course the
examination by the counsel for your own
client.

Never guess at an answer. Never guess;
you should never make a guess at an answer.
Incidentally, these principles apply to you
both as an expert witness and as a general
witness to a factual situation, a layman
witness if you want to call it that. The
fellow who guesses answers is going to wind
up getting trapped before he is through.

If a “yes” or “no” answer is demanded,
you have a right to explain. You will often
be asked a question and be told that it can
be answered “yes” or “no.” Here you have
a nice answer all set up, and the attorney,
the cross examiner, says, “That can be an-
swered yes or no, will the last statement of
the witness be stricken.” And the judge
says, “Yes, you may answer that yes or no.”
Your attorney, however, will see that you
are given the right to explain your answer.
You always have a right to explain. As a
matter of fact, if the question can not be
answered “yes” or “no” go ahead and say so.
You can say, for example, “That question
cannot be answered yes or no; I will have to
answer it this way.” Then go ahead with

* Excerpts from a presentation to the San
Joaquin Valley Surveyors Conference at Fresno
State College in 1960.

your answer. There may be a little friction
developed, but the judge will finally make
his ruling on that. And the Attorney who
has put you on direct examination will al-
ways see that you have a chance to explain
any answers.

Never allow yourself to become angry.
Never indulge in sarcasm. These are two
things that I think are true above all when
you are on the witness stand in any capacity,
expert or layman witness. Never get angry;
never get sarcastic. The cross examiner will
be tickled to death if he can make you
angry because you then have a tendency to
blurt out answers. He will be tickled to
death if he can get you to be sarcastic be-
cause then he can go back and twiddle
around a little bit and then ask the judge
“Your Honor could you ask this witness to
please answer the questions. I am only try-
ing to draw out the true story.” So the judge
will turn to the witness and say, “Answer
the questions.” You haven’t accomplished
anything; you haven’t achieved anything by
being sarcastic with the cross examiner ex-
cept a little bit of salve for your own ego,
and that’s blown up when the judge says,
“Don’t do it any more.” You are there just
to tell the truth; tell a straightforward story
without embellishment and without getting
into arguments with the cross examiner.

Do not volunteer more than the question
calls for unless you have previously discussed
it with counsel. Answer the questions that
are asked of you directly and do not volun-
teer any extra information, unless you have
discussed it with the attorney ahead of time
and he wants you to elaborate a little bit in
answer to a given question. But by and large
the questions are worked out on direct so
that you are being asked only for certain in-
formation. On cross examination do not
volunteer a lot of extraneous material be-
cause that may open up a whole new line of
cross examination. The cross examiner is
only entitled to ask you questions on things
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that were brought out in the direct examina-
tion; but if you volunteer something extra,
that opens it all up. Your own attorney will
get up and object, “That is beyond the
scope of the direct examination.” The cross
examiner says, “Well, your Honor, he just
brought it out himself.” The judge says,
“You may answer the question.” And when
the judge says you may answer the ques-
tion, make sure you answer it.

Do not be too positive when there is a
possibility of faulty or incomplete recollec-
tion. Generally it’s a good idea, if there is
any possibility of a question arising about
your recollection, whether it might be faulty
or might be incomplete, not to be too posi-
tive. A simple example of that is, for in-
stance, in testimony about a conversation.
You are being asked, “Did you have a con-
versation with Joe Doakes at such and such
a time at such and such a place?” You
answer, “Yes.” You are asked who was pres-
ent, what was said, and so on. You go
through the conversation the best you can
—a resumé of it—and then the attorney will
ask you, “Is that all that was said at that
time?”  Well, if you say “yes,” later on you
might remember that there was something
else, or your attorney may be sitting there
saying, “My gosh, won’t that clown remem-
ber this? And later on you attempt to
bring in that remaining part, or your attor-
ney does through redirect examination, and
there is comment made on it and arguments
to the jury that they tried to rehabilitate the
witness: “He said that was all and suddenly
he remembers this.” So say, for example,
“That’s all I can recall at the present time.”
Or, “Yes, I think that was the extent of the
conversation.” In other words, leave your-
self a little bit of leeway—do not be too
positive.

I remember, in one particular case, there
was a surveyor on the stand who found what
later turned out to be an outcrop of mineral
rock, and he testified, “This is the southwest
corner monument of such and such a sec-
tion.” Later on, when it did turn out to be
an outcrop, he was trapped with having said,
“This is definitely it; there is no question in
my mind.” Later on he had established an-
other one himself some place else, and said
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he couldn’t find the real monument. “I put
this one over here,” he said. The argument
before the court was beautiful. The op-
portunities presented were beautiful in that
particular case, for that was an example of
being too definite and too positive.

Be frank about having discussed the case
with counsel, including any conversations at
recesses, if you are asked. It is perfectly
proper. Be perfectly frank about having dis-
cussed the case and having discussed your
testimony with other people, particularly
with the attorney who put you on the stand,
because any attorney who puts a witness on
the stand at any time and does not discuss
the case with him before he puts him on the
stand is crazy. He has to discuss it with you
at least so he knows what you are going to
say. He has to discuss it with you to find
out what the facts are, and there is a little
series of trick questions that go along with
that. At one time I thought it was such an
old saw I forgot to or I gave up advising my
witness about these trick questions and
darned if some attorney didn’t try it on the
witness and it worked—for him.

The question is, “Have you discussed your
testimony with anybody?” Well, the normal
witness isn’t thinking too much about it, and
he thinks the fellow means have you “cooked
up” a story with somebody. Well, that’s
exactly what the attorney wants him to think
and so he says, “No.” Well, that takes care
of that. He says he hasn’t discussed it with
anybody. His own attorney then has to
rehabilitate him and get up and say, “Now
Mr. Jones, don’t you remember discussing
it with me in my office day before yesterday
or this morning?”’ “Who, me?” It finally
winds up with the witness looking pretty
silly because obviously he has talked his testi-
mony over with somebody. It is perfectly
proper for him to talk it over, and this
should be known to the court and to the
jury. Sometimes if he gets by that first
question and says, “Yes, I talked it over with
Mr. Thomas,” then the next question is,
“And Mr. Thomas told you what to say?”
Sometimes they flub that one. The answer,
of course, is, “Well, Mr .Thomas told me to
tell whatever the facts are.” And that’s all
we are trying to do; that’s all any of us are
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ever trying to do in any of these lawsuits is
to get the witness to tell the true facts. So
be sure that you always admit that you have
talked your testimony over with somebody.

Do not blurt out answers. Give them
some thought, which also allows counsel time
for an objection if he deems one proper. Do
not hesitate too long over answers. Act as
naturally as possible. In general testimony
when you are asked a question, do not blurt
out your answers in a big hurry. Give them
a little bit of thought so you can answer
them properly. This also gives your at-
torney an opportunity to object to the ques-
tion if he is going to. I remember up in
Madera one day—this had to be with an
interpreter—there was a fellow on the stand
who was Portuguese, and he said that he
needed an interpreter. He was the party on
the other side and they called in an inter-
preter. His attorney went through direct
examination with questions being asked and
they would be interpreted back. It took
about an hour to get through five or six
questions. I tried him on cross examination
and he somehow couldn’t even understand
the interpreter by then. Then his own at-
torney took him on redirect examination,
and he asked him a question that took may-
be about 45 seconds to get out—a long in-
volved question. Before the interpreter
could interpret it to him, he answered, “Si.”
Well, he blurted it out and the jury enjoyed
a good laugh. Think a little bit when you
answer your questions; do not answer them
too fast. At the same time, do not hesitate
too long over them; you are trying to act
just as natural as possible—it’s conversa-
tional to the best of your ability. The wit-
ness who sits there and thinks for a minute
or so, appears to be trying to think up a
“cagey” answer, even if he’s not. So go
along and do it in as conversational a
manner as possible; act natural.

On Cross Examination, watch for the
“why” question. It presents an opportunity
to explain many things. When you are being
cross examined, watch for the “why” ques-
tions. This is not so true of you as an ex-
pert, because you are always entitled to give
your reasons or opinions when you are an
expert, an expert witness; but if you are a
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lay witness, wait for the “why” questions
and if the cross examiner is stupid enough
to ask you why you did something, that
gives you an opportunity to unload every-
thing you have been trying to unload and
your attorney could not get in on direct
examination because it was not admissible.
Of course the fellow will try to stop you and
object to the judge that this is not respon-
sive, and your own attorney gets up and says,
“Your Honor, he asked why. He just told
you why.” So watch for the questions in a
cross examination that give you an op-
portunity to make whatever explanations
seem to be necessary, but always, of course,
within the framework of the true facts of the
situation—that is always and uniformly true.

Be sure you tell the whole story—the bad
as well as the good—and tell the attorney
who puts you on the stand everything. Be
sure, as a witness in any capacity, that you
tell the whole story—the bad with the good.
And in that connection, make sure that you
tell the attorney for your side everything—
the bad and the good—because if the other
side brings it out, your side does not appear
in such a good position.  But if your attorney
knows both the bad and the good, he will
bring it out himself. He will get you to
bring it out. It might have something to
do with the possible existence of monuments
the other side has not found. You will
have to tell it anyway, and they might
not be in complete accord with your posi-
tion. It might raise some doubt; it might
be that it could be this monument or
that monument, and you have not quite
made up your mind. Tell them about both
of them; do not select the one that is going
to fit your theory and say this is it. Get in
both of them; tell the bad with the good
and bring out the bad yourself. You will
discuss that with the attorney for your side
before you go into the courtroom.

If you make a mistake in your testimony,
be sure you correct it. Advise counsel of the
need for correction first, if possible. About
mistakes in testimony, it is best that any
time you have made a mistake in your testi-
mony while you are on the stand, make good
and sure you correct it. It may not be found
out, but you have to live with yourself. If
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it is found out, then it will be called im-
peachment, and you are lying. Make sure
that you correct any mistakes, if it is a mis-
take in calculation or a mistake of fact, or
a faulty recollection—anything like that.
Discuss it with your attorney first, the attor-
ney for your side, if you have an opportunity
to do so—such as at a recess—but be sure
that you get the mistake corrected in any
event.

II. SOME OBSERVATIONS ON
EXPERT TESTIMONY

Have a definite fee arrangement, but
never a contingent fee. Part I just set forth
some observations on being a lay witness.
When you come to the expert witness, you
have not only those things—principles to
work with and apply—but you have an
additional set of principles applicable to the
expert witness. There are a number of
things that must occur before you ever climb
on the witness stand. First of all, and it may
be the most important, better have a good
fee schedule lined up and know who is
going to pay you. Sometimes you will be
nired by the attorney; sometimes you will
be hired by the client. The client is the
one who is responsible for your fees. You
should have it understood, but in that con-
nection never under any circumstances ever
have a contingent fee. In other words, a
fee that is based upon the outcome of the
case. That is a criminal offense. The
theory behind it is that an expert witness
is supposed to be there to testify to his
opinion, to have formed an opinion, and to
exercise judgment and discretion; and if the
outcome of the case is going to affect his
testimony, or rather his remuneration, then
he has a situation which prevents him from
being a true expert witness, and his testi-
mony is subject to violent impeachment.
So, no contingent fees on expert-witness
work in any regard.

Answer questions concerning your expert
fees straight-forwardly. The fact that you
are being paid as an expert, whatever your
iees are, is recognized by the courts and by
the juries, and do not hesitate if you are
asked on cross examination if you are being
paid for your testimony. Just say, “Cer-
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tainly, I am being paid my professional fees
for professional work and expert testimony.”
And if they ask you what it is, say so; it is
perfectly proper. And if you try to hedge
(I have seen expert witnesses attempt to do
that) the jury wonders what sort of a deal
has this fellow got; is he going to make
something to win the case or what. So, it
is the normal thing—we are all in business
to make money, and that is part of your
business as a professional man, to assist
people in litigation as well as in just trying
to find out where their property is.

Always have good field notes—no era-
sures. If you must correct, do so by crossing
out. Be sure there is a good explanation
for corrections. You may make up a
smooth copy of field notes for use in court
but always have the original notes available.
In preliminary work be sure that your field
notes are accurate, legible, and without
erasures. You never know when some of
these things may wind up in litigation; so,
of course, that is a good idea in any work
you do. No erasures because it casts doubt
upon the notes and their authenticity. If
you make a mistake in your notes, cross it
out and put in what the true fact is. Be sure
you have a good explanation as to why you
did that. But no erasures on those notes, or
crossing out an entry in such a way that no-
body can see what was underneath; it gives
the implication that the notes might have
been tampered with. You can make up a
smooth copy of the notes, a typewritten copy
if you want, for use on the witness stand.
But be sure that you have with you your
original field notes because those are the
best evidence; and if you attempt to testify
from typewritten notes, that will be the
subject of criticism. The fact that you
made them yourself or that they were made
under your supervision make them admis-
sible, but still the court and opposing coun-
sel will want to see the originals. If you
have lost the originals, you can always
explain it, but it’s better if you do not have
to explain something.

Incidentally, you are always entitled to
have notes when you are on the witness
stand, particularly the expert witness.
When you climb on the stand with those


















